STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FLORI DA DEPARTMENT OF LAW
ENFORCEMENT, CRI M NAL JUSTI CE
STANDARDS AND TRAI NI NG
COWM SSI ON,

Petiti oner,
VS. Case No. 00-1353
GAYLE L. GRAHAM

Respondent .

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on June 27, 2000, in Quincy, Florida, before Donald R Al exander,
t he assigned Adm ni strative Law Judge of the D vision of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Gabrielle Taylor, Esquire
Fl ori da Departnment of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302-1489

For Respondent: Harold S. Richnond, Esquire
227 East Jefferson Street
Qui ncy, Florida 32353-0695

STATEMENT OF THE | SSUE

The issue is whether Respondent's Law Enforcenent and
Correctional Oficer Certificates should be disciplined for the

reasons set forth in the Adm nistrative Conpl aint.



PRELI M NARY STATEMENT

This matter began on August 13, 1999, when Petitioner,
Fl ori da Departnment of Law Enforcenent, Crim nal Justice Standards
and Trai ni ng Comm ssion, issued an Adm nistrative Conpl ai nt
charging that beginning in Novenber 1996, Respondent, Gayle L
G aham a certified correctional and | aw enforcenent officer
unl awful Iy obtai ned public assistance benefits by failing to
di scl ose on her applications that she received nonthly child
support paynents. In a paper filed on Septenber 22, 1999,
Respondent requested a formal hearing under Section 120. 569,
Florida Statutes, to contest the charges.

The matter was referred by Petitioner to the D vision of
Adm ni strative Hearings on March 30, 2000, with a request that an
Adm ni strative Law Judge be assigned to conduct a formal hearing.
By Notice of Hearing dated April 27, 2000, a final hearing was
schedul ed on June 27, 2000, in Quincy, Florida.

At the final hearing, Petitioner presented the testinony of
Moni ca E. Reddi ck- Dukes, Johnni e Chavis, Rebecca Mtchell, and
Sylvia Gardner, all present or forner public assistance
specialists with the Departnent of Children and Fam |y Servi ces;
Mary Young, a deputy clerk supervisor of child support for
Gadsden County, Florida; and Susan K. Harrison, a public
assi stance fraud investigator. Also, it offered Petitioner's
Exhibits A-Gand I, J, N, and O which were were received in

evi dence. Respondent testified on her own behalf and presented



the testinony of Robert M xon and Steve Sweet, both former police
officers wwth the Gty of Mdway, Florida.
The Transci pt of the hearing (two volunes) was filed on July
13, 2000. By agreenent of the parties, the tine for filing
proposed findings of fact and concl usions of |aw was extended to
July 31, 2000. A filing was tinely nmade by Petitioner, and it
has been considered in the preparation of this Recommended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. In this disciplinary proceeding, Petitioner, Florida
Department of Law Enforcenent, Crim nal Justice Standards and
Trai ni ng Conm ssion (Conm ssion), seeks to discipline
Correctional Certificate No. 56629 and Law Enf or cenent
Certificate No. 135685 held by Respondent, Gayle L. G aham
(formerly known as Gayle Livings), on the grounds that she
unl awful Iy obt ai ned public assistance benefits in 1996, 1997, and
1998 by failing to disclose on her applications that she was
receiving child support paynents. |In her request for a hearing,
Respondent deni ed that she "knowi ngly [nade] a false statenent™
when applying for such benefits.

2. During her tenure as a | aw enforcenent officer,
Respondent has been enpl oyed by both the Leon County and Gadsden
County Sheriff's Ofice. Since Novenber 1998, she has been a

police officer wwth the Cty of Mdway Police Departnent.



3. On Septenber 4, 1990, Respondent's marriage wth Brooks
Janpol e (Janpol e) was di ssol ved. Begi nning on Septenber 15,
1990, Janpol e was required to pay Respondent $400.00 per nonth in
child support paynments for their mnor child (Joseph). Al though
such paynents were sporadic during the first few years, in 1994,
the court directed that Janpol e deposit the paynments with the
court registry each nonth; fromthat tinme until she applied for
publ i c assistance benefits in Cctober 1996, and conti nui ng
t hrough 1998, Respondent received regular child support paynents
t hrough the Gadsden County Cerk's Ofice.

4. On an undi scl osed date, Respondent married M chael
Graham (Graham). Their union produced a child (Brianna) in
March 1995. In Cctober 1996, Respondent had just resigned her
job with the Gadsden County Sheriff's O fice and her husband had
lost his job. The couple lived in a Tall ahassee apartnent with
Joseph and Brianna. At that tinme, Respondent had becone pregnant
with her third child. Because of a difficult pregnancy, which
rendered her unable to work and in desperate financial straits,
Respondent applied for public assistance benefits fromthe State
of Florida, including food stanps and cash assistance in the form
of Aid to Famlies with Dependent Children (AFDC). Her
application was processed by the Tall ahassee office of the
Department of Children and Famly Services (DCFS). Shortly after

her benefits were approved, her financial woes were further



exacer bated when Grahamleft the marriage and failed to
contribute support for his two mnor children.

5. In order to receive public assistance benefits, an
applicant nust neet all DCFS criteria, including those falling
under the categories of incone, assets, and technical
requirenents. Relevant to this controversy is the requirenent
that child support paynents, which are considered a form of
unearned income, be fully disclosed by the applicant. Any anount
of child support received by an applicant has an effect on how
much public assistance an applicant may receive. Further, by
| aw, child support paynents received by an applicant while the
beneficiary of public aid nust be reassigned to DCFS.

6. According to DCFS public assistance specialists who
processed such applications in |ate 1996 and 1997, it was
standard procedure to run through a conputer check list with al
applicants, which included an instruction that the applicants
di scl ose any child support paynents. Although none of the
specialists could specifically recall their conversations with
Respondent, it can be reasonably inferred fromthe evidence that
Respondent was told that she nust disclose all sources of incone,
i ncluding child support paynents. |In addition, the application
itself contained a space for disclosing these amounts, and it
war ned the applicant about the Florida fraud | aw and the

penal ties for perjury.



7. On seven applications executed by Respondent between
Cct ober 22, 1996, and July 28, 1998, she failed to disclose the
fact that she was receiving nonthly child support paynents for
Joseph. This resulted in her benefits increasing, and it
deprived the State of her nonthly child support paynments, which
shoul d have been reassigned to DCFS. In all, Respondent was
overi ssued $5,080.00 in cash assistance and $2,361.00 in food
stanps from Novenber 1996 through Novenber 1998. However, as
part of a pre-trial intervention programw th the Leon County
State Attorney's Ofice, and with the assistance of a famly
| oan, Respondent pronptly repaid all overpaynents, and the
associ ated crimnal charges were di sm ssed.

8. In fairness to Respondent, during the first interview
with a public assistance specialist in October 1996, Respondent
told the specialist that the paynents had sonetines been sporadic
in the past and that she could not rely on her ex-husband, who
had taken her to court five times and had threatened to stop
payi ng support. Respondent says the specialist replied that she
didn't need to report the funds if "you absolutely can't count on
it." Wile each of the specialists who testified at hearing
deni ed that they woul d ever nake such a remark, and perhaps these
exact words were not spoken, it is fair to infer that Respondent
left the interviewwith the understanding that she woul d not have
to report the inconme in the event the future support paynents

were not assured. However, as the regularity of the paynents



continued during the ensuing nont hs, Respondent shoul d have known
that she was under an obligation to report the inconme. To her
credit, though, she advised DCFS when G aham | eft the househol d,
which resulted in her receiving | ower nonthly paynents.

9. In mtigation, Respondent has been certified as a
correctional officer since 1991 and a | aw enforcenent officer
since 1992. She is presently enployed in good standing as a
police officer with a nunicipality in Gadsden County, a job which
requires continued certification. Wen the illicit conduct
occurred, Respondent was facing extraordi nary financial and
personal problens, including an inability to work due to a
difficult pregnancy with her third child, and two small children
to support. In addition, her husband had just lost his job, and
within a short period of tinme, he left the marriage w thout
provi di ng financial assistance to his former wife and chil dren.
Mor eover, at the begi nning of the application process, Respondent
was under the msinpression that if child support paynents were
not absolutely assured, then their disclosure was not necessary.
| mportantly, she has made restitution for all overpaynents.
Finally, revocation or suspension of the certificates would cause
a severe financial hardship on Respondent, who needs
certification to continue in her present job, and who nust
support her famly.

10. Only one aggravating factor is applicable, and it is

clearly outweighed by the mtigating circunstances. Although



Respondent received pecuniary gain fromher m sconduct, she did
not use her position to commt the m sconduct nor was she
perform ng other |aw enforcenent duties at the tine; there are no
prior disciplinary actions taken against her; there was no danger
to the public; the severity of the conduct was mniml; the
actual "damage" to the public (overpaynents) was pronptly repaid,;
and the m sconduct was not notivated by discrimnation and did
not involve donestic viol ence.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes
(1999).

12. As the party seeking to take disciplinary action
agai nst Respondent's professional |icense, Petitioner has the
burden of proving by clear and convincing evidence that the

charges in the Adm nistrative Conplaint are true. Newberry v.

Fla. Dep't of Law Enforcenent, 585 So. 2d 500, 501 (Fla. 3d DCA

1991) .

13. According to the conplaint, the actions of Respondent,
if true, "violate[d] Section 943.1395(6) and/or (7), Florida
Statutes, and/or Rule 11B-27.0011(4)(a), Florida Adm nistrative
Code, in that Respondent has failed to maintain the
qualifications in Section 943.13(7), Florida Statutes, which

require that a Correctional and Law Enforcenent officer in the



State of Florida have good noral character.”™ At the sane tineg,
Rul e 11B-27.0011(4)(a), Florida Adm nistrative Code, defines a
certified officer's failure to nmaintain good noral character as
"[t]he perpetration by the officer of an act which would
constitute any felony offense, whether crimnally prosecuted or
not." In this case, the cited m sconduct would constitute a
viol ation of Section 414.39(5)(a), Florida Statutes, a felony of
the third degree, since the aggregate val ue of the overpaynents
exceeded $200.00 during "any 12 consecutive nonths."

14. By clear and convincing evidence, Petitioner has
established that the charges in the conplaint are true. This
bei ng so, Respondent is subject to sanctions agai nst her
st andards.

15. Rule 11B-27.005(5)(a), Florida Adm nistrative Code,
provides that in the absence of any mtigating circunstances, the
penalty for commtting a felony offense shall range "from
suspension of certification to revocation." Except for the
singl e aggravating factor identified in Finding of Fact 10, there
are no others present. |In contrast, a nunber of mtigating
factors are described in Finding of Fact 9, which outweigh the
singl e aggravating factor. Accordingly, a |lesser penalty is
appropriate under the facts of this case.

16. Although Petitioner has suggested revocation of

Respondent's certificates, a period of two years' probation is



nore appropriate, subject to such terns and conditions, if any,
as the Comm ssion deens necessary.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is

RECOMVENDED t hat the Crim nal Justice Standards and Training
Comm ssion enter a final order determ ning that Respondent has
failed to maintain good noral character, as charged in the
Adm ni strative Conplaint, and that her correctional and | aw
enforcenent certificates be placed on probation for a period of
two years, subject to such ternms and conditions, if any, as the
Comm ssi on may deem appropri ate.

DONE AND ENTERED this 11th day of August, 2000, in

Tal | ahassee, Leon County, Florida.

DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 11th day of August, 2000.
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COPI ES FURNI SHED

A. Leon Lowey, Il, Program Director
Division of Crimnal Justice

Pr of essi onal i sm Servi ces
Fl ori da Departnment of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302-1489

M chael R Ramage, Ceneral Counse

Fl ori da Departnment of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302-1489

Gabrielle Taylor, Esquire

Fl ori da Departnment of Law Enforcenent
Post O fice Box 1489

Tal | ahassee, Florida 32302-1489

Harold S. Ri chnond, Esquire

227 East Jefferson Street
Qui ncy, Florida 32353-0695

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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